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On July 24, 2001, this Court dismissed all clains arising out of
Efrat Ungar’s death because they were brought under 18 U S.C. § 2333,
and the Conplaint did not allege that Efrat Ungar was an Anerican
national. Estates of Ungar ex rel. Strachman v. Pal estinian Auth.,
153 F. Supp. 2d 76, 97 (D.R 1. 2001) (hereinafter, Ungar |I). This
included the clainms of Efrat Ungar’'s Estate, those filed by Rabbi Uri
Dasberg and Judith Dasberg in their individual capacities, and clai ns
on behal f of Davir and Yishai Ungar. 1d.

2 On July 24, 2001, this Court dism ssed Def endants Yasser
Arafat, Jibril Rajoub, Mihammed Dahlan, Amin Al-Hindi, TwWik Tiraw,
and Razi Jabali due to a lack of personal jurisdiction. Ungar |, 153
F. Supp. 2d at 100. Simlarly, on January 27, 2004, this Court
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VEMORANDUM AND ORDER

Ronal d R Lagueux, Senior United States District Judge

There are three matters before this Court: 1)the objections
filed by Defendants, the Pal estinian Authority (“PA’), and the
Pal esti ne Liberation O ganization (“PLO), to a Report and
Recomendati on i ssued by Magi strate Judge David L. Martin on
March 31, 2004 (“Report and Recommendation”); 2)the PA' s appeal
of a separate Order issued by Judge Martin granting Plaintiffs’
request for attorneys’ fees as a sanction for the PA's failure to
provi de any discovery in the instant case; and 3)Plaintiffs’
nmotion, pursuant to Rule 59(e) of the Federal Rules of Cvil
Procedure, to alter and anmend this Court’s April 23, 2004

Decision and Order relating to sovereign immunity. The Estates

of Yaron Ungar ex rel Strachman v. The Palestinian Authority, 315

F. Supp. 2d 164 (D.R 1. 2004)(hereinafter, Ungar |V).
The facts of this case are described at length in this

witer’s previous opinions. See Ungar 1V, 315 F. Supp. 2d at

168-171; Ungar 111, 304 F. Supp. 2d at 244-47; The Estates of

Ungar ex rel. Strachman v. The Pal estinian Auth., 228 F. Supp. 2d

di sm ssed Def endants Abdel Rahman |Ismail Abdel Rahnman Ghani mat, Janal
Abdel Fatah Tzabich Al Hor, Raed Fakhri Abu Handiya, |brahi m Ghani mat,
and | man Mahnud Hassan Faud Kafi she due to a | ack of persona
jurisdiction. Estates of Ungar ex rel. Strachman v. Pal estinian

Aut hority, 304 F. Supp. 2d 232, 241 (D.R 1. 2004)(hereinafter, Ungar
I11). This Court also entered final judgnment agai nst Defendant, Hamas
- Islam c Resistence Movenment (A K A “Harakat Al -Migawana Al -

I slamiyya”)for a total amount of $116, 409, 123. 00 plus attorneys’ fees
and court costs. [1d. at 242-43.




40, 41-43 (D.R I. 2002)(hereinafter, Ungar I1); Ungar I, 153 F

Supp. 2d at 82-85; and the attached Report and Recommendati on.
Therefore, there is no need to repeat the tragic events and
extensive procedural history underlying this litigation. It
suffices to say here that on April 29, 2003, this witer referred
Plaintiffs’ three notions for default judgnent against the PA and
PLO to Magistrate Judge David L. Martin for prelimnary review,
findi ngs, and recomrended di sposition pursuant to 28 U S.C. §
636(b)(1)(B) and Local Rule 32(a). Judge Martin held hearings on
the notions |ast sumer and took the matters under advi senent.

Judge Martin reviewed the submtted nenoranda and exhibits,
performed i ndependent research, and then issued an extensive
Report and Recommendati on on March 31, 2004, which is attached
hereto. Judge Martin recomrended that this Court enter default
j udgnment against the PA in the amount of $116, 421, 048. 00 and
agai nst the PLO in the armount of $116, 415, 468.00. Both
recomended anounts include attorneys’ fees.

The PA and PLO fil ed objections to Judge Martin’s Report and
Reconmmendati on on April 19, 2004, before the tinme period for
filing objections set forth in Rule 72(b) of the Federal Rules of
Cvil Procedure and Local Rule 32 elapsed later that day. The PA
and PLO assert the follow ng six grounds for their objections:
1this Court |acks subject matter jurisdiction because the PA and

PLO are entitled to sovereign and governnental inmunity under the



Foreign Sovereign Imunities Act, 28 U S.C. § 1604 (1976)
(“FSIA”), and the Anti-Terrorism Act of 1991, 18 U S.C. 8§
2337(2)(1992) (“ATA"),® and because the clains asserted agai nst

t hem present non-justiciable political questions; 2)Plaintiffs’
clainms are legally insufficient and do not support an entry of
default judgnent; 3)the Report and Recommendation fails to give
effect to the PA's and PLO s position that they are entitled to a
final determnation of their clains to sovereign inmunity,

i ncludi ng appell ate review, before being required to answer the
Amended Conpl aint or participate in discovery; 4)the Report and
Recomendation fails to recogni ze and give effect to the adverse
conditions facing the Pal estinian governnment and the PA and PLO
whi ch have nmade discovery difficult and contrary to Pal estini an
national interests; 5)this Court |acks personal jurisdiction over
the PA and PLO and 6)the | aw should not require the

“di sproportionate conpensation” recommended by Judge Martin.

hj ections of Defs. Pal estinian Auth. & Pal estine Liberation

Organi zation to the Mag. Judge's Report & Recommendati on,

(hereinafter, Objections), at 1-3. That sane day, the PA

appeal ed Judge Martin’s March 31, 2004 Order that granted

Congress originally enacted Sections 2331-2338 as part of the
Antiterrorism Act of 1990. Pub.L. No. 101-519, 8§ 132, 104 Stat. 2250-
2253 (1990). However, that Public Law has no currently effective
sections. Congress re-enacted these sections as part of the Federal
Courts Admi nistration Act of 1992. Pub.L. No. 102-572, Title X, 8§
1003(a)(1)-(5), 106 Stat. 4521-4524 (1992), which was anended on
Oct ober 31, 1994 to Pub.L.No. 103-429, 8§ 2(1), 108 Stat. 4377. Ungar
I, 228 F. Supp. 2d at 41 n. 1.



Plaintiffs’ request for attorneys’ fees pursuant to Rule 37(b)(2)
of the Federal Rules of Cvil Procedure as a sanction for the
PA's failure to provide any discovery in the instant case. The
PA's argunents with respect to this appeal are identical to its
objections to the Report and Recommendati on. See Notice of

Appeal , at 2.
Al'so on April 19, 2004, Plaintiffs filed their own

obj ections to the Report and Recommendation. Plaintiffs |ater
wi t hdrew t hese objections so as not to inpede this Court from

entering a final judgnent. Notice of Wthdrawal of PIs.

hjections to Portions of the Report & Recommendati on | ssued on

Mar. 31, 2004, at 2. Thereafter, Plaintiffs responded to the

PA's and PLO s objections and argued that the objections did not
present anything new and were “hopel essly vague, frivol ous, or

irrelevant.” Pls.’ Resp. to bjections of the Pal estinian Auth.

& Pal estine Liberation Organization to the Mag. Judge’'s Report &

Recommendation, at 1. Plaintiffs requested that this Court make

a de novo determnation that rejects each of the objections,
adopts the Report and Recommendation, and enters a final judgnment
agai nst the PA and PLO Id. at 2.

On April 27, 2004, Plaintiffs filed a notion, pursuant to
Rul e 59(e) of the Federal Rules of Civil Procedure, to alter and
amend this Court’s Decision and Order in Ungar IV regarding

sovereign imunity. 315 F. Supp. 2d at 164. Plaintiffs request



that this Court reconsider and reverse its holding that the PA
and PLO did not waive clainms to sovereign immunity, and hold

i nstead that “even assum ng arguendo that Defendants were
‘foreign States,’ they have waived any clains to sovereign

immunity.” Mem _in Supp. of Pls.” Mit. Pursuant to Fed. R Cv.

P. 59(e), at 4. The PA and PLO did not file any objections to
Plaintiffs’ notion.

The parties briefed and | ater argued these three matters on
June 23, 2004, and they are now in order for decision. For the
reasons that follow, this Court overrules each of the PA's and
PLO s objections to Judge Martin's Report and Recommendati on,
adopts that Report and Recommendation in toto and attaches it
hereto. The PA's appeal of Judge Martin's separate Order with
respect to Plaintiffs’ request for attorneys’ fees and
Plaintiffs’ notion to anmend this Court’s decision in Ungar IV are
denied. Furthernore, this Court directs the Cerk to enter
default judgnent against the PA and PLO as indicated bel ow.

The Objections to the Report and Recommendati on

~_The PA and PLO raise six objections to Judge Martin’s
recommendation that this Court grant Plaintiffs’ notions to enter
default judgnent. Since these notions are dispositive of the
clainms presented in the Anended Conpl aint, this Court nust
conduct a de novo review of Judge Martin's Report and

Recomrendati on. See Harvard PilgrimHealth Care of New Engl and




V. Thonpson, No. 02-354L, 2004 W. 1166500 at *4 (D.R 1. My 26,

2004) (noting that a dispositive notion is one that extinguishes a
party’s claimor defense and is reviewed by a district court de
novo where that court nay accept, reject, or nodify the
recomended decision, receive further evidence, or recommt the
matter to the magistrate judge with instructions). Therefore,

al t hough the PA and PLO do not present this Court with any new
argunents, this witer will consider each objection in turn.

The PA's and PLO s first objection is that this Court |acks
subject matter jurisdiction over the Anmended Conpl aint due to the
exi stence of non-justiciable political questions and the
sovereign inmmunity provided in Section 2604 of the FSIA* and

Section 2337(2) of the ATA>. (bjections, at para. 1. The PA and

PLO raised and this Court rejected the sanme argunments in Ungar |
and Ungar |V and does so again now. For the reasons set forth in
those opinions, this witer reiterates that the Arended Conpl ai nt
does not present any non-justiciable political questions and

neither the PA, the PLO nor the entity called Palestine is or

“28 U.S. C. 8 2604 has been repeal ed. The defense of sovereign
imunity provided for in the FSIAis now codified at 28 U.S.C. § 1604
(1976), which provides, in part, that “a foreign State shall be inmune
fromthe jurisdiction of the courts of the United States and of the
States except as provided in sections 1605 to 1607 of this chapter.”

5Section 2337(2) of the Anti Terrorism Act states that “no action
shal | be nmaintai ned under Section 2333 against a foreign state, an
agency of a foreign state, an officer or enployee of a foreign state
or an agency thereof acting within his or her official capacity or
under color of legal authority.” 18 U S.C. 8§ 2337(2).
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represents a foreign State and therefore, is not entitled to

sovereign imunity. See Ungar 1V, 315 F. Supp. 2d at 174-187;

Ungar |1, 228 F. Supp. 2d at 44-49. Therefore, the PA's and
PLO s first objection to the Report and Recommendation is
overrul ed.

The second objection raised by the PA and PLOis that this
Court should not enter a default judgenent because Plaintiffs’

clains are legally insufficient. Qbjections, at para. 2. The PA

and PLO argue that they “legitimately sought to protect and
pronote Pal estinian interests” and | acked the intent required to
engage in acts of international terrorismas defined by the ATA.®
Id. Furthernore, these Defendants argue that their conduct was

not proximately related to Yaron Ungar’s nurder. 1d.

¢ Section 2331(1) of the ATA defines the terminternational
terrorismto nmean activities that:

A) involve violent acts or acts dangerous to human life that
are a violation of the crimnal |laws of the United States or
of any State, or that would be a criminal violation if
commtted within the jurisdiction of the United States or of
any State;

B) appear to be intended -

(i) tointimdate or coerce a civilian popul ati on;
(ii) to influence the policy of a governnent by
intimdati on or coercion; or
(iii)to affect the conduct of a governnent by
assassi nati on or ki dnaping; and
(Coccur primarily outside the territorial jurisdiction of

the United States, or transcend nati onal boundaries in

terns of the neans by which they are acconplished, the

persons they appear intended to intinidate or coerce, or

the locale in which their perpetrators operate or seek

asyl um

18 U.S.C. § 2331(1).



Simlar to their clains to sovereign inmmunity, the above are
argunments that should have been raised in an answer to the
Amended Conpl ai nt or through Defendants’ participation in the
present litigation. However, these Defendants deci ded and
instructed their counsel not to answer the Anmended Conpl ai nt or
participate in discovery and therefore, were defaulted. See

Report & Recommendation, at 69, n.46 & at 70. The First Circuit

has repeatedly held that when a default is entered, a court nust
consider that all of the plaintiff’s allegations of fact are true
and that his or her clains are established as a matter of |aw

Brockton Sav. Bank v. Peat, Marwick, Mtchell & Co., 771 F.2d 5,

13 (1st Cr. 1985); accord Ranpbs-Fal con v. Autoridad de Energia

Electrica, 301 F.3d 1, 2 (1st G r. 2002)(per curiam(quoting

Qui ri ndongo Pacheco v. Rolon Mrales, 953 F.2d 15, 16 (1st Cr

1992) and Brockton, 771 F.2d at 13); In Re The Hone Restaurants

Inc., 285 F.3d 111, 114 (1st Gr. 2002)(citing Franco v.

Selective Ins. Co., 184 F.3d 4,9 at n.3 (1st G r. 1999));

Li bertad v. Sanchez, 215 F.3d 206, 208 (1st G r. 2000).

This Court previously concluded that Plaintiffs would be
entitled to relief if the allegations in the Amended Conpl ai nt
were true when it denied the Defendants’ notion to dismss
pursuant to Rule 12(b)(6) of the Federal Rules of Gvil
Procedure. Ungar |1, 228 F. Supp. 2d at 47. Gven the PA' s and

PLO s default and fact that the allegations in the Amended



Conpl ai nt nust now be deened true, there is no nerit in the
second objection, which essentially chall enges the ATA cl ai ns
asserted in the Anended Conplaint. Therefore, for these and the
reasons set forth in Ungar |1, the second objection is also
overruled. See 228 F. Supp. 2d at 47.

The PA's and PLO s third objection is that the Report and
Recommendation fails to give effect to their argunent that they
are entitled to a final determnation of their claimto sovereign
immunity before the burdens of litigation are inposed on them
(bj ections, at para. 3. To support this argunent, the Defendants

cite In re Papandreou, which dealt wth a defendant’s petition

for a wit of mandanus to vacate an Order conpelling discovery
related to a sovereign imunity defense. 139 F.3d 247, 249-50
(D.C. Gr. 1998). The Grcuit Court found that this discovery
shoul d not have been authorized wi thout a show ng of need and
before the district court considered the alternate, non-nerits
routes to dism ssal of standing, forumnon conveni ens, personal
jurisdiction, and the act of state doctrine that were asserted by
the defendants. [d. at 254-56. The Court noted that an
assertion of inmmunity should not increase litigation costs at the
expense and neglect of swfter routes to dismssal. See id. at
254,

Aside fromthe fact that Papandreou does not directly

support the Defendants’ argunent, their continued flawed

10



assertions of sovereign imunity, despite their own adm ssions
that they are not a foreign State as defined by the FSIA have

i ncreased the costs borne by Plaintiffs and prolonged this
[itigation unnecessarily. Unlike the situation presented in
Papandr eou, the PA and PLO refused to participate in discovery
even after this Court heard and rejected the alternate, non-
merits routes to dism ssal of personal jurisdiction, insufficient
servi ce of process, inproper venue, and forum non conveni ens.
Ungar |, 153 F. Supp. 2d at 87-100. Mboreover, when Judge Martin
heard, considered, and ultimately rejected the Defendants’

obj ection during hearings in July of 2003, this witer had

al ready determ ned that the PA was not a foreign State or a
representative thereof as defined by the FSI A and consequently,

was not immune fromsuit under the ATA See Report &

Recommendati on, at 28-29; Ungar 11, 228 F. Supp. 2d at 49. This

Court has since determ ned that there is no basis whatsoever for
the PA or PLOto claimsovereign inmmunity. Ungar |V, 315 F
Supp. 2d at 179, n.7. Therefore, for all of these reasons and
those set forth in the portions of Ungar Il and Ungar IV referred
to above, the Defendants’ third objection is also overrul ed.

The fourth objection asserts that the Report and
Recommendation fails to recogni ze and give effect to the adverse
conditions facing the Pal estinian governnment and the PA and PLO

whi ch made di scovery difficult and contrary to Pal estinian

11



national interests. bjections, at para. 4. This assertion is

di si ngenuous, especially in light of the fact that such
condi tions have not prevented the PA and PLO from nmaki ng the
extensive filings reflected throughout the procedural history of

this case. See Ungar 1V, 315 F. Supp. 2d at 169-171. As Judge

Martin points out, this objection, although repeatedly raised by
the PA and PLO, remains unsupported by affidavit or other

adm ssi bl e evidence. See Report & Recommendati on, at 21-22.

Furthernmore, this Court has granted the PA and PLO nunerous
i ndul gences in the formof extensions of tine for filing papers
and continuances of schedul ed hearings. See id. at 25 & 64.
Yet, these Defendants nade the deliberate choice not participate
inthis litigation and have not answered a single interrogatory
or request for adm ssion or produced a single docunent sought by
Plaintiffs. Therefore, the Defendants’ fourth objection to the
Report and Recommendation has no nerit and is al so overrul ed.
Next, the PA and PLO object to Judge Martin' s concl usion
that this Court has personal jurisdiction in the instant case.
Qoj ections, at para. 5. This Court dealt with the issue of
personal jurisdiction at length and rejected this sane argunent
in Ungar |I. 153 F. Supp. 2d at 86. This witer sees no need to
revisit that decision and overrules the Defendants’ fifth
obj ection based on the authorities and reasoning set forth in

that opinion. See Ungar |, 153 F. Supp. 2d at 86-91.

12



The final objection raised by the PA and PLOis that the | aw
shoul d not require the “disproportionate conpensation”
recommended by the Magistrate Judge “for the death of one person
in the context of an ongoing conflict in which thousands of
i nnocent civilians on both sides have been killed w thout any

hope of conpensation.” Objections, at para. 6. These Defendants

argue that the ultimte burden of this conpensation will be borne
by an inpoveri shed and oppressed Pal estini an people who currently
suffer froma continuing humanitarian crisis. |1d. Defendants
are hard pressed to succeed with this argument given the fact
that they deliberately stated their intentions not to participate

in and thus, waived a hearing on damages. See Report and

Recommendation, at 72 (internal citations omtted).

Def endants’ argunents are offensive at best, especially
given this Court’s adoption of Judge Martin s extensive
recomendations relating to the danages owed by Defendant Hamas
for the brutal nurders that are the subject of this litigation

See Ungar 11, 304 F. Supp. 2d at 267-277. Judge Martin applied

those sane findings in nmaking his reconmendations as to the
damages to be assessed against the PA and PLO and this witer

finds no error in those conclusions. See Report &

Recommendati on, at 72-73. The PA and PLO and not an

i npoveri shed and oppressed Pal estinian people, are responsible

for and nust bear the ultinmate burden of providi ng conpensati on,

13



which this Court fully acknow edges wll never return to
Plaintiffs the relationships and |ives that existed prior to June
9, 1996. This Court hopes that in keeping with the ATA s purpose
to deter acts of international terrorism its judgnent wll
“interrupt or at least inperil the flow of terrorisms |ifeblood,
noney,” and thus, prevent the PA and PLO from funding future
terrorist acts such as the one that resulted in the Ungars’
horrific deaths. Ungar 111, 304 F. Supp. 2d at 239(citing

Antiterrorism Act of 1990: Hearing on S2465 Before the Subcomm

on Cs. and Adm n. Practice of the Coorm on the Judiciary U.S.

S., 101st Cong., at 85 (1990)(statenment of Joseph Morris)). For
all of these reasons, the Defendants’ final objection to the
Report and Recommendation is al so hereby, overrul ed.

In sum this Court overrules each of the PA's and PLO s
objections for the reasons stated above. This Court adopts in
toto Judge Martin’s March 31, 2004 Report and Reconmendati on and
publishes it with this Menorandum and Order. Judgnent shall be
entered agai nst the PA and PLO as directed bel ow

The PA's Appeal of Judge Martin's Order | nposing Sanctions for
their Del ays and Refusal to Participate in D scovery

The PA appeals a separate Order issued by Judge Martin on
March 31, 2004, which granted Plaintiffs’ request for attorneys’
fees pursuant to Rule 37(b)(2) of the Federal Rules of G vil
Procedure. Judge Martin ordered the PA to pay attorneys’ fees as

a sanction for its delays and ultimate refusal to conply with

14



Plaintiffs’ discovery requests and this Court’s discovery orders.

Report & Recommendation, at 75. Judge Martin inposed this

sanction separately and i ndependently from his recomendati on
that this Court award attorneys’ fees pursuant to the ATA and in
the event that this witer declined to enter a default judgnent
inthis case. 1d. The PA argues that: 1)the grant of attorneys’
fees is unauthorized and excessive in anount; 2)their position

W th respect to discovery was taken in good faith; and 3)the

di scovery demanded was unreasonable for essentially the sane
reasons as those offered in its objections to the Report and

Reconmendation. Notice of Appeal, at 1-2. Once again, this

Court does not find any of those argunents persuasive.

Rul e 37(b) of the Federal Rules of Civil Procedure allows a
court to order the paynent of attorneys’ fees as a sanction for
failing to obey an order to provide or permt discovery. Fed. R
Cv. P. 37(b)(Wst 2004). A magistrate judge's determ nation to
award attorneys’ fees as a discovery sanction pursuant to this
Rule is a non-dispositive matter, which the district court

reviews under the clearly erroneous standard. Thomas E. Hoar

Inc. v. Sara Lee Corp., 900 F.2d 522, 525 (2d G r. 1990)

(citations omtted). See also, Hutchinson v. Pfeil, 105 F.3d

562, 566 (10th G r. 1997)(noting that discovery orders are non-
di spositive and nmagi strate judges have the authority to order

di scovery sanctions). A determnation is “clearly erroneous”

15



when, although there is evidence to support it, the court, after
reviewing all the evidence, is left with the definite and firm
conviction that the magi strate judge nade a m stake. Harvard

Pilgrim 2004 W. at *4(citing United States v. U S. Gypsum Co.,

333 U.S. 364, 395 (1948)). In conducting this review, the
district court nust refrain fromsecond guessing the magi strate

judge’s pre-trial discovery rulings. |I1d.(citing Mitual Fire,

Marine & Inland Ins. Co. v. Jenckes Mach. Co., No. 85-0586, 1986

W. 9717, at *1 (D.RI. Feb. 19, 1986)).

As defense counsel conceded during oral argunents, this
Court’s adoption of Judge Martin's Report and Recomrendati on
di sposes of the present appeal. Gven the PA's history of
refusing to conply with this Court’s orders and the rul es of
procedure governi ng depositions, interrogatories, and requests
for the production of docunents and for adm ssions, this Court
finds Judge Martin’ s conclusion to sanction the PA for its
del i berate actions to delay the conpletion of this litigation to
be clearly correct. Therefore, for these and the reasons
previously nmentioned with regard to the other objections to the
Report and Reconmendation, the PA s appeal of Judge Martin's
Order hereby, is denied.

Plaintiffs’ Mdtion to Anend this Court’s Deci sion and O der
Reqgar di ng Sovereign | munity

The final matter before this Court is Plaintiffs' WMotion,

pursuant to Rule 59(e) of the Federal Rules of Civil Procedure,

16



to anmend this Court’s Decision and Order regarding sovereign
immunity. Ungar 1V, 315 F. Supp. 2d 164. |In that decision, this
Court noted that the PA and PLO had not waived sovereign
immunity, even though it ultimtely held that those Defendants
were not entitled to such imunity. Id. at 173. Plaintiffs
request that this Court anend its judgnment to hold instead that
even assum ng that the defendants were “foreign States,” they

have wai ved any clainms to sovereign inmunity. Mm in Supp. of

Pls.” Mot. Pursuant to Fed. R Cv. P. 59(e), at 4. Nei t her the

PA nor the PLO have filed any objections to this notion
Rule 59(e) allows a court to alter or amend its judgnent if
a notion to do so is filed no later than ten days after the

original judgnent is entered. See Commercial Assocs. v. Tilcon

Gammino Inc., 801 F. Supp. 939, 942 (D.RI. 1992); Fed. R QGv.

P. 59(e)(West 2004). A court has broad discretion in deciding a

notion brought pursuant to this Rule. DeSenne v. Janestown Boat

Yard Inc., 781 F. Supp. 866, 869 (D.RI. 1991)(citing United

States v. Land at 5 Bell Rock Rd., 896 F.2d 605, 611 (1st Cr

1990)). See also Commercial Assocs., 801 F. Supp. at 942 (citing

VWhite v. NH Dep't. of Enploynent. Sec., 455 U.S. 445, 450-51

(1982) (quoting the Advisory Commttee’s notes on the 1946
Amendnents to the Federal Rules)). The nost common grounds for
granting a Rule 59(e) notion are a manifest error of |aw or fact

or newy discovered evidence. DeSenne, 781 F. Supp. at 869
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(citing Kalman v. Berlyn Corp., 706 F. Supp. 970, 974 (D. Mass.

1989)). In order to show a mani fest error of law or fact, the
nmovi ng party must present a substantial reason that the court is
inerror. 1d. Since Plaintiffs have not presented any newy

di scovered evidence, this Court will confine its discussion to
whet her or not its conclusion that the PA and PLO did not waive
sovereign imunity was a manifest error of |aw or fact.

This witer made no such error for two reasons. First, the
statenents of the PA and PLOcited by Plaintiffs are adm ssions
that they do not satisfy the criteria for statehood required by
United States’ and international |aw rather than the explicit
wai ver of sovereign imunity contenpl ated by the FSI A exception.
Second, this Court’s discussion in Ungar |V regarding the issue
of waiver is dictumand ancillary to its holding that the PA and
PLO were not and did not represent a foreign State that is
entitled to sovereign i nmunity.

As this Court noted in Ungar 1V, the FSIA provides an
exception to sovereign imunity when a foreign State waives its
immunity either explicitly or by inplication. 315 F. Supp. 2d at
173(citing 28 U.S.C. A 8§ 1605(a)(1)). The Suprene Court has
directed that explicit waivers of sovereign imunity are narrowy

construed in favor of the sovereign. Library of Cong. v. Shaw,

478 U. S. 310, 318 (1986). An express waiver under the FSIA nust

give a clear, conplete, unanbi guous, and unm st akabl e

18



mani festation of the sovereign’s intent to waive its immunity.

Wrld Wde Mnerals, Ltd. v. Republic of Kazakhstan, 296 F. 3d

1154, 1162 (D.C. Cr. 2002)(citing Aquamar S.A. Del Monte Fresh

Produce N.A. Inc., 179 F.3d 1279, 1292 (11th Gr. 1999)). In

creating the waiver exception to sovereign i munity, Congress
anticipated that at a mninmum a wai ver woul d not be found absent
a State’'s conscious decision to take part in the litigation and
failure to raise the sovereign inmmunity defense despite an

opportunity to do so. Haven v. Rzeczpospolita Pol ska, 215 F. 3d

727, 733 (7th CGr. 2000)(citing Frolova v. Union of Soviat

Soci ali st Republics, 761 F.2d 370, 378 (7th G r. 1985)(per

curian)). A foreign State’'s indication that it does not intend
to participate in the litigation does not constitute the
conscious decision required to explicitly waive a sovereign
immunity defense. 1d. However, Federal Courts have found an
explicit waiver of sovereign immunity where a foreign State is a
party to an agreenent whose terns include specific |anguage that
the parties waive any right to sovereign imunity. See Wrld

Wde Mnerals, 296 F.3d at 1163; Libra Bank Ltd. v. Banco

Naci onal de Costa Rica, 676 F.2d 47, 49 (2d Cr. 1982)(both

noting the express provisions of various agreenents containing
explicit waivers of sovereign imunity). 1In contrast to an
explicit waiver, an adm ssion is an adversary’s position which is

contrary to and inconsistent with a contention made |later in the
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l[itigation. Cox v. Esso Shipping Co., 247 F.2d 629, 632 (5th

Cr. 1957); Vockie v. Gen. Motors Corp., 66 F.R D. 57, 60 (E. D

Pa. 1975). See also, Black’s Law Dictionary, 48 (7th ed.

1999) (adm ssion is a voluntary acknow edgnent of the existence of
facts relevant to an adversary’ s case).

Plaintiffs point to the PA's and PLO s statenents that their
status is “unusual ,” “particular,” and “undefined,” as indicating
t hat those Defendants have wai ved any defense of sovereign

immunity. Mem in Support of Pls.” Mn. Pursuant to Fed. R G v.

P. 59(e), at 2. These statenents are contrary to and
i nconsistent with the PA's and PLO s position that they satisfy

the criteria for statehood discussed in Ungar IV. See 315 F

Supp. 2d at 177(noting that an entity is a State when it
possesses a permanent popul ation, defined territory, a
governnent, and the capacity to enter into relations with other
States). Therefore, the statenents are, as Plaintiffs point out,

express adm ssions that neither Defendant satisfies the criteria

for statehood and thus, each Defendant is not a foreign State

that is entitled to inmmunity under the FSIA. See Mem in Support

of Pls.” Mn. Pursuant to Fed. R Cv. P. 59(e), at 1 (enphasis

added). Furthernore, the PA's and PLO s decision and
instructions to counsel not to participate in the instant
l[itigation until this Court ruled on their sovereign immunity

defense did not constitute a conpl ete, unanbi guous, and

20



unm st akabl e mani festation of an intent to waive any purported
sovereign imunity defense. See Haven, 215 F.3d at 733.
Therefore, this Court sees no manifest error in its conclusion
that the PA and PLO did not waive the sovereign imunity defense.
Al ternatively, this Court’s conclusion that neither the PA,
the PLO, nor the entity called Palestine was a foreign State
entitled to sovereign imunity di sposed of Plaintiffs’ waiver
argunment and rendered this Court’s discussion of that issue

dictum See McConaghy v. Sequa Corp., 294 F. Supp. 2d 151, 160

(D.R 1. 2003)(citing Black’s Law Dictionary, 454 (6th ed.

1990)) (dicta constitutes “[o] pi nions of a judge which do not
enbody the resolution or determ nation of the specific case
before the court”). As this Court noted in Ungar 1V, the waiver
issue only arises if and when a court is satisfied that the party
claimng sovereign immunity is a foreign State or an agent or
instrunentality of a foreign State. 315 F. Supp. 2d at 176. See

al so, Southeby’s Inc. v. Garcia, 802 F. Supp. 1058, 1062-63

(S.-D.N Y. 1992)(noting that it was undi sputed that the
Phillippines was a foreign State as defined in the FSIA and then
proceedi ng to assess whether or not the waiver exception
applied). The specific issue before this Court in Ungar |V was
whet her or not the PA, PLO, or the entity called Pal estine were
or represented a foreign State that was protected by sovereign

immunity. See 315 F. Supp. 2d at 173, 175 & 178. This witer

21



answered that question in the negative and any observations
regardi ng wai ver were not part of the determ nation of the
specific issue of sovereign imunity. See id. at 187. Sinply
put, the PA and PLO never had a valid defense of sovereign
immunity to waive. For all of these reasons, Plaintiffs’ notion
to amend this Court’s decision in Ungar |1V, hereby, is denied.
As stated above, the Defendants’ objections to Judge
Martin's March 31, 2004 Report and Recommendati on are overrul ed
and the PA' s appeal of Judge Martin's Order with respect to
attorneys’ fees is denied. Plaintiffs’ notion to anmend this
Court’s Decision and Order regardi ng sovereign imunity is also
denied. For the aforenentioned reasons, and those set forth in
t he Report and Reconmendati on attached hereto, this Court adopts
sai d Report and Recommendati on and orders the Clerk to enter
final judgnent for the specific Plaintiffs |isted bel ow agai nst
Def endants, the Pal estinian Authority and the Pal estine
Li beration Organi zation, who are jointly and severally liable for

the follow ng anbunts with respect to each Plaintiff:

The Estate of Yaron Ungar $2, 932, 158. 00
Dvir Ungar $30, 488, 482. 50
Yi shai Ungar $30, 488, 482. 50
Judi t h Ungar $15, 000, 000. 00
Mei r Ungar $15, 000, 000. 00
M chal Cohen $7, 500, 000. 00
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Am chai Ungar $7, 500, 000. 00
Daf na Ungar $7, 500, 000. 00
The Cerk shall also enter judgnent for Plaintiffs as a

group awardi ng them attorneys’ fees against the Pal estinian
Authority in the anmount of $11,925.00 and agai nst the Pal estine
Li beration Organi zation in the anmount of $6, 345.00. The total
anount of judgnent, including attorneys’ fees, shall be
$116, 421, 048. 00 agai nst the Pal estinian Authority and
$116, 415, 468. 00 agai nst the Pal estine Liberation Organization.

The Cerk shall enter judgnent as indicated forthwth.

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge
July 12, 2004
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

THE ESTATES OF YARON UNGAR and
EFRAT UNGAR by and through the
Adm ni strator of their estates
David Strachman, DVI R UNGAR, m nor,
by his guardi ans and next friend,
Yl SHAI UNGAR, minor, by his
guardi ans and next friend,
PROFESSOR MEYER UNGAR, JUDI TH
UNGAR, RABBI URI DASBERG, JUDI TH
DASBERG (i ndividually and in their
capacity as | egal guardi ans of
plaintiffs Dvir Ungar and Yi shai
Ungar); AM CHAI UNGAR, DAFNA UNGAR
and M CHAL COHEN,

Plaintiffs,

V. : CA 00-105L

THE PALESTI NIl AN AUTHORI TY

(A K A “THE PALESTI NIl AN | NTERI M

SELF- GOVERNVENT AUTHORI TY”),

THE PALESTI NE LI BERATI ON

ORGANI ZATI ON, YASSER ARAFAT,

JIBRIL RAJOUB, MUHAMVED DAHLAN,

AM N AL-H NDI, TAWFI K Tl RAW ,

RAZI JABALI, HAMAS — | SLAM C

RESI STANCE MOVEMENT (A. K. A
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ABDEL RAHMAN | SVAI L ABDEL RAHVAN

GHANI MAT, JAMAL ABDEL FATAH
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HAMDI YA, | BRAH M GHANI MAT and

| MAN MAHMUD HASSAN FUAD KAFI SHE
Def endant s.

REPORT AND RECOMVENDATI ON
David L. Martin, United States Magi strate Judge

Before the court are three notions: 1) Plaintiffs’ Mtion
Pursuant to Fed. R Gv.P. 37(b)(2) for Judgnent by Default agai nst
Def endant PA and for O her Relief (“First Mtion for Default



Judgnent” or “First Mtion”) (Docunent #106); 2) Plaintiffs’
Motion for Judgnent by Default 1gainst the PA and PLO and for

O her Relief for Refusal to Submt to Depositions (“Second Mtion
for Default Judgnment” or “Second Mdtion”) (Docunment #125); and

3) Plaintiffs’ Mtion for Judgnent by Default Pursuant to
Fed. R Cv.P. 55(b)(2) against Defendants the Pal estini an

Aut hority and the Pal estine Liberation Oganization (“Third
Motion for Default Judgnment” or “Third Mdtion”) (Docunent #168)
(collectively the “Mtions for Default Judgnent”). These notions
have been referred to ne for prelimnary review, findings, and
recommended di sposition pursuant to 28 U . S.C. §8 636(b)(1)(B) and
D.R1. Local R 32(a). Hearings on the notions were held on My
14, 2003, July 14, 2003, and August 22, 2003. After listening to
oral argument, review ng the nmenoranda and exhibits submtted,
and perform ng i ndependent research, | reconmend that the First
and Third Mtions be granted, that the Second Mdtion be granted
in part and denied in part, and that default judgnent be entered
agai nst Defendants the Pal estinian Authority, also known as the
Pal estinian Interim Sel f-CGovernnent Authority (“PA’), in the
amount of $116, 421, 048.00, including attorney’s fees, and agai nst
t he Pal estine Liberation Oganization (“PLO) in the anount of
$116, 415, 468. 00, including attorneys fees.
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This lawsuit stens fromthe June 9, 1996, nurder of an
Anerican citizen living in Israel, Yaron Ungar, and his Israel
wi fe, Efrat Ungar, by the terrorist group Hamas -- Islamc
Resi stance Movenent (“Hamas”). The action is brought by his
| egal representative and his heirs pursuant to the Antiterrorism
Act of 1990 (“ATA’), 18 U S.C. § 2333, which provides a cause of
action for Anerican nationals whose person, property, or business
is injured by reason of an act of international terrorism
Def endants PA and PLO are alleged, in general, to have provided
Hamas with a base of operations and support for conducting
terrorist activities which included the nurder of the Ungars.
See Anended Conpl aint Y 29-37.
1. Facts

The Ungars were attacked on June 9, 1996, near Beit Shenesh,
| srael, as they drove hone froma wedding. A vehicle driven by
Raed Fakhri Abu Handiya (“Abu Handiya”), and occupi ed by Abdel
Rahman | snmai|l Abdel Rahman Ghani mat (“Rahman Ghani mat”) and Jama
Abdel Fatah Tzabich Al Hor (“Hor”), overtook the Ungar car, and
Rahman Ghani mat and Hor fired Kalishni kov nachine guns at it.
Yaron and Efrat Ungar were fatally wounded, but the fusillade of
bullets mssed their ten nonth old son, Plaintiff Yishai Ungar,
who was in the back seat. Another son, Plaintiff Dvir Ungar,
then age twenty nonths, was not in the vehicle at the tine of the
att ack.

Subsequent events are detailed in the July 24, 2001,
Deci sion and Order of Senior Judge Ronald R Lagueux, see Estates
of Ungar v. Palestinian Authority, 153 F. Supp.2d 76 (D.RI.
2001) (“Ungar 1”), relevant portions of which are quoted bel ow

Abu Handi ya, Rahman Ghani mat, and Hor were arrested

follow ng the shooting attack. A fourth man, defendant



| man Mahnud Hassan Fuad Kafishe, was also arrested in
connection with the shooting. In addition, a warrant was
issued for the arrest of Ibrahim Ghani mat on charges
relating to the nurders of Yaron and Efrat Ungar.

| brahi m Ghanimat remains at large and is believed to be

residing within territory controlled by defendant PA.

All five nen involved in the shooting are nenbers of
Hamas . ... A terrorist group dedicated to murdering
| sraeli and Jewish individuals through bonbings,
shootings, and other violent acts, Hamas is based i n and
operates fromterritories controlled by defendants PA,
PLO, and Yasser Arafat. Terrorist attacks are staged by
smal | groups of Hamas nenbers organi zed as a cell for the
purpose of <carrying out terrorist activities. Abu
Handi ya, Rahman CGhanimat, Hor, Kafishe, and |brahim
CGhani mat conprised the terrorist cell that nurdered the

Ungar s.

On May 3, 1998, Abu Handi ya was convicted by an |Israeli
court of menbership in Hamas and of abetting the shooting
murders of Yaron Ungar and Efrat Ungar. On October 21,
1998, an Israeli court convicted Rahman Ghani mat and Hor

of nmenbership in defendant Hamas and of the nurders of



Yaron Ungar and Efrat Ungar. On Novenber 3, 1998,
Kafi she was convicted by an Israeli court of menbership
in Hamas and of being an accessory to the nurders of

Yaron and Efrat Ungar.

Thereafter, on October 25, 1999, an Israeli court
appointed attorney David Strachman (“Strachman”) as
adm ni strator of the Estates of Yaron and Efrat Ungar.
Strachman was appointed as the adm nistrator of the
Ungars’ estates for the express purpose of adm nistering
and realizing assets, rights, and causes of action that
coul d be pursued on behal f of the Ungars’ estates within

the United States.

On March 13, 2000, plaintiffs filed an action pursuant
to 18 U.S.C. 8§ 2333 et seq. and related torts in the
United States District Court for the District of Rhode
| sl and.

Ungar |, 153 F. Supp.2d at 83-84.
I11. Parties

Oiginally, the Plaintiffs included the Estate of Efrat
Ungar and Rabbi Uri Dasberg and Judith Dasberg in their
i ndi vidual capacities as the parents of Efrat Ungar. See
Complaint Y 4, 7. However, these clainms were dismssed on July
24, 2001, because the Conplaint did not allege that Efrat Ungar
was a national of the United States. See Ungar |, 153 F. Supp. 2d




at 97.

The remaining Plaintiffs in the action are: the Estate of
Yaron Ungar, represented by Strachman; Dvir Ungar and Yi shai
Ungar, the mnor children and heirs-at-law of Yaron Ungar and
Ef rat Ungar; Professor Meyer Ungar and Judith Ungar, in their
i ndi vi dual capacities as the parents of Yaron Ungar and al so as
the | egal guardians of Plaintiffs Dvir and Yishai Ungar; Rabb
Ui Dasberg and Judith Dasberg, as |egal guardians of Plaintiffs
Dvir and Yishai Ungar; and Am chai Ungar, Dafna Ungar, and M chal
Cohen, the siblings of Yaron Ungar (collectively the “Remaining
Plaintiffs”).

The original Defendants included six officials of the PA and
the five nmenbers of Hamas involved in the nurders of Yaron and
Efrat Ungar. The individual PA Defendants, Yasser Arafat, Jibri
Raj oub, Muhammed Dahl an, Amin Al -Hi ndi, Tawfik Tirawi, and Razi
Jabal i (the *“individual PA Defendants”) were dism ssed fromthe
action on July 24, 2001, for lack of jurisdiction over the
person. See Ungar |, 153 F. Supp.2d at 100. The individual Hamas
Def endant s, Rahman Ghani mat, Hor, Abu Handi ya, | brahi m Ghani mat,
and | man Mahnud Hassan Fuad Kafishe (the “individual Hamas
Def endants”), were dism ssed for the same reason on January 27
2004. See Estates of Ungar v. The Palestinian Auth., CA No. 00-
105L, 2004 W. 134034, at *2, 6 (D.R 1. Jan. 27, 2004) (“Ungar
I11”). The remai ning defendants are the PA, the PLO and Hanas.
Default judgnent was entered agai nst Hanmas on January 27, 2004.
See id. at *7.

V. The Amended Conpl ai nt
The Anended Conpl aint states four causes of action. Wth

t he exception of Count 1, all clains are brought on behalf of al



Plaintiffs against all Defendants.® Pertinent to the instant
notions, Count | alleges that the PA and PLO (the “Pal estinian
Def endants”) engaged in acts of international terrorismas
defined in 18 U.S.C. 88 2331 and 2333 and that their behavior

al so constitutes aiding and abetting acts of international
terrorism See Anended Conpl aint 9 38-48. Counts IIl, 111, and
|V are clainms pled under Israeli law. See Ungar |, 153 F. Supp.2d

at 99 (giving Plaintiffs 30 days to file an anended conpl ai nt
maki ng al | egati ons agai nst the PA and PLO def endants under
Israeli law). Count Il of the Anended Conpl aint alleges
negl i gence. See Anended Conplaint Y 49-64. Count |1l is for
breach of statutory obligation. See id. 1Y 65-73. Count |V
charges Defendants with the “civil wong” of assault. See id.
19 74-82.

As was the case with the original Conplaint, see Ungar |

153 F. Supp.2d at 84, the factual basis for each claimis
essentially the sane. Plaintiffs charge that the Pal estinian

Def endants failed to maintain public order and security in the
territories under their control. See Anended Conpl aint T 23-25.
Specifically, Plaintiffs allege that the PA and PLO

provi ded defendant HAMAS with safe haven and a base of
operations, by permtting and/or encouragi ng defendant
Hanas to operate freely and conduct activities in the
territory under their control or in which they maintained
a police presence, and to advocate, encourage, solicit,
facilitate, incite for, sponsor, organize, plan and
execute acts of violence and terrorism against Jew sh
civilians in Israel, Gaza and the Wst Bank.

Id. 1 29.
In addition, Plaintiffs allege that the PA and PLO refused

8 Count | is brought on behalf of all Plaintiffs except Ui
Dasberg and Judith Dasberg in their individual capacities. See
Amended Conpl aint at 9.



requests for the surrender of terrorist suspects, see id. § 31;
granted material and financial support to the famlies of nenbers
of Hamas who have been killed or captured while carryi ng out
terrorist violence against Jewish civilians in Israel, Gaza and
the West Bank, see id. § 33; assisted Hamas and its nenbers in
avoi di ng apprehensi on and punishnent, see id. Y 34; and solicited
Hamas and the individual Hamas Defendants to conmit the attack on
the Ungars’ vehicle, see id. 1Y 17-18, 36. Plaintiffs also claim
that the PA enployed several nenbers of Hamas and other terrorist
groups suspected of or charged with the nurder of U S. citizens
as police officers and/or security officials. See id. | 32.

Plaintiffs further aver that the Pal estinian Defendants’
actions constitute acts of international terrorismand al so
aiding and abetting acts of international terrorismbecause their
actions: (1) violate the crimnal laws of the United States,® see
Amended Conmplaint T 39; (2) “appear to be intended to intimdate
or coerce a civilian population,” Amended Conpl ai nt 1 43
(quoting 18 U.S.C. § 2331), and “to influence the policy of a
governnent by means of intimdation or coercion,” id. T 43;%° (3)
wer e dangerous to human life, see id. T 44; and (4) occurred
outside the territorial jurisdiction of the United States, see
id. T 45.

° Plaintiffs specifically plead that the actions of the
Pal estinian Interim Sel f-Governnment (“PA’) and the Pal estine
Li berati on Organization (“PLO) (collectively “the Pal estinian
Def endants”) constitute violations of 18 U S.C. 8 3 (Accessory After
the Fact) and 18 U.S.C. 8§ 2339A (Providing Material Support to
Terrorists). See Amended Conplaint T 41.

1 I'n support of these specific allegations, Plaintiffs assert
that the Pal estinian Defendants “through their respective
representatives, spokesnen and organs: repeatedly praised and | auded
def endant HAMAS and HAMAS operatives who had engaged in acts of
terrorismand violence against Jewish civilian and Israeli targets;
prai sed, advocated, encouraged, solicited and incited such terrorist
acts; and threatened further occurrence of such terrorists acts.”
Amended Conpl aint § 43.

10



The Israeli |aw counts charge all Defendants with violating
three specific sections of the Israeli Cvil Wongs Odi nance
(New Version) - 1968 (“CWD'). See id. 11 51, 55, 63, 75. Count
Il asserts that Defendants commtted the “civil wong of
Negligence,” id. § 62, as that tort is defined in CWO 835, ! see
id. § 56, because “a reasonabl e person woul d, under the sane
ci rcunst ances, have foreseen that, in the ordinary course of
events, the decedents and plaintiffs were liable to be injured by
defendants’ acts and omssions ...,” id. T 61

Count 111 charges Defendants with “commtting the ‘civi
wrong of Breach of Statutory Ooligation CWD 863,” id. § 71, and
cites statutory obligations (and sections) allegedly breached by
Def endants. ! Count |V asserts the “‘civil wong of Assault,”

1 According to the Anmended Conpl aint:

a personis liable for the “civil wong” of Negligence when he
comm ts an act which a reasonabl e and prudent person woul d not
have comm tted under the sanme circunstances; or refrains from
comm tting an act which a reasonabl e and prudent person woul d
have committed under the sanme circunstances; or, in the
performance of his occupation does not use the skill or
exercise the degree of caution which a reasonable person
qualified to act in that occupation would have used or
exerci sed under the same circunstances, and thereby causes
damage to another person toward whom under those
circunstances;; he is obligated not to act as he did.

Amended Conpl aint § 56.

2 According to the Arended Conplaint, the statutory obligations
breached by Defendants are:

a. The Penal Code - 1977: 8300 (nurder); 899 (aiding a
terrorist organization); 8498 (provision of neans for
comm ssion of a felony); 8499 (crimnal conspiracy); 830
(solicitation of a crinme); 831 (abetting a crine); 895 (non-
prevention of national security offense); 8262 (non-prevention
of a felony).

b. The Terrorism Prevention Odinance - 1948: 8§82
(activity in a terrorist organization); 83 (nenbership in a
terrorist organization); 84 (provision of support to a

11



id. § 75, as that tort is defined in CAD §823. Anong ot her
al l egations contained wwthin Count 1V, Plaintiffs allege that the
“PA and PLO and their officials, enployees and agents solicited
and advi sed defendants HAMAS [and the individual Hamas
Def endants] to commt the assault attributed to those defendants
herein, and ai ded, abetted, authorized, ratified and partici pated
in that assault ....” Amended Conplaint § 79. Each of the
I sraeli |aw counts also alleges that the Pal estinian Defendants
are vicariously liable under the CAD for the acts and om ssions
of their officials, enployees, and agents, see id. Y 64, 80, and
for the breaches of statutory obligations by those officials,
enpl oyees, and agents, see id. 1 73.
V. Travel

A.  Response to Conpl ai nt

terrorist organization).

c. The Defense Regul ati ons (Energency) - 1945: Reg. 58
(use of firearns against a person); Reg. 64 (provision of
shelter or resources to national security offender); Reg. 66
(abetting); Reg. 85 (nmenbership in or provision of assistance
to an illegal organization).

d. The Agreenent on the Gaza Strip and the Jericho Area
of May 4, 1994 (which was enacted into local law): Article
I X(2) (duty to prevent operation of irregular armed forces in
PA areas); Article 1X(3) (duty to prohibit possession of
weapons and expl osives in PA areas); Article XVIII1 (duty to
prevent acts of terrorisn); Annex Ill Article Il (duty to
surrender suspects).

e. InterimAgreenent on the West Bank and the Gaza Strip
of Septenber 28, 1995 (which was enacted into local |aw):
Article XIV(3) (duty to prevent operation of irregular arned
forces in PA areas); Article X V(4) (duty to prevent
possessi on of weapons and explosives in PA areas); Article XV
(duty to prevent acts of terrorisn); Annex | Article Il (duty
to act against terrorism confiscate arms, arrest and
prosecute terrorists)[;] Annex IV Article 1l (duty to
surrender suspects).

Amended Conpl aint  69.
12



Plaintiffs filed their original Conplaint (Docunment #1) on
March 13, 2000. The PA, PLO, and the individual PA Defendants
nmoved to dism ss on June 15, 2000, for lack of subject matter
jurisdiction, |lack of personal jurisdiction, insufficient service
of process, inproper venue, failure to state a clai mupon which
relief can be granted, and inconvenience of the forum See
Def endants’ Motion to Dismiss the Conplaint (Docunment #22). On
July 24, 2001, Judge Lagueux denied the notion on all grounds as
to the PA and PLO, but granted it as to the individual PA
Def endants for |ack of personal jurisdiction. See Ungar |, 153
F.Supp.2d 76 (D.R 1. 2001). He also dism ssed all clains based
on the death of Efrat Ungar as she was not a citizen of the
United States. See id. at 97.

B. Response to Anended Conpl ai nt?*?

Plaintiffs filed their Amended Conpl ai nt (Docunent #41) on
August 23, 2001, against the PA, PLO Hamas, and the individual
Hamas Defendants. On Septenber 7, 2001, the PA and PLOfiled a
notion to extend the tinme to answer the Amended Conpl ai nt by

si xty days. See Defendants’ Mtion to Extend Tinme to Respond to
t he Arended Conpl ai nt (Docunment #42). Plaintiffs objected to the
notion to extend tinme, see Plaintiffs’ (Objection to Defendants’
Motion to Extend Tinme to Respond to the Amended Conpl ai nt
(Docunent #43), but Judge Lagueux granted the extension on
Septenber 19, 2001, see Docunent #44 at 3, and set Novenber 13,
2001, as the date by which an answer fromthe Pal estinian
Def endants was required, see Docket entry for 9/19/01.

On Novenber 13, 2001, the PA and PLO sought an additiona

¥ The travel fromthe filing of the Anended Conpl ai nt (Documnent
#41) through the filing of Plaintiffs’ Mtion to Enter Default
(Docurnent #105) has previously been set forth in this Magistrate
Judge’ s Menorandum and Order Granting Mdtion to Enter Default dated
4/ 18/ 03 (Docunent #133) at 2-6. It is reproduced here with m nor
changes.
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enl argenment of fourteen days to respond to the Amended Conpl aint.
See Defendants’ Mdtion for a Further Enlargenent of Tine
(Docunment #45).* Plaintiffs objected to the notion for an

addi ti onal enl argenent and noved for entry of default on Novenber
15, 2001. See Plaintiffs’ Objection to Defendants’ Mtion for a
Further Enl argenent of Tinme and Mdtion for Entry of Default
(Docunent #46).

The Pal estini an Defendants then noved on Novenber 29, 2001,
for dismssal of the Amended Conplaint on grounds that it was
nonj usticiable and failed to state a clai mupon which relief can
be granted and, alternatively, for certification of an
interlocutory appeal to the Court of Appeals pursuant to 28
US C 8 1292(b) and a stay pending disposition of the
application for certification and/or appeal. See Defendants’
Motion for Dismissal and Alternatively for Certification of an
Interl ocutory Appeal and a Stay (“Mdtion for D smssal”)
(Docunent #47-1). On Decenber 7, 2001, a stipulation was filed
and subsequently approved by the court, giving Plaintiffs until
Decenber 21, 2001, to respond to the Motion for Dism ssal. See
Stipul ation (Docunment #47-2). Plaintiffs’ objection to the
Motion for Dism ssal was received by the court on Decenber 26,
2001. See Plaintiffs’ Objection to Defendants’ Mtion for
Di smissal of the Anmended Conplaint and Alternatively for
Certification of an Interlocutory Appeal and Stay (Docunent #48).

C. Discovery Initiated

On January 24, 2002, Plaintiffs served the PA with
interrogatories, a request for production of docunents and a
request for adm ssions. See Plaintiffs’ Menorandumin Support of

4 Defendants’ Motion for Further Enlargenent of Tinme (Docunent
#45) was referred on Decenber 3, 2001, to this Mgistrate Judge for
determ nation. A hearing on the notion was schedul ed for Decenber 19,
2001, but the notion was w thdrawn on Decenber 13, 2001. See Docket
Entry for 12/13/01.
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Their Mtion Pursuant to Fed. R Cv.P. 37(b)(2) for Default
Judgnent agai nst Defendants PA and for O her Relief (“Plaintiffs’
Mem First Motion”); see also Plaintiffs’ Mtion to Conpel
Di scovery (Docunent #65). The follow ng day, January 25, 2002,
Plaintiffs noticed the depositions of Yasser Arafat and six other
PA officials to be conducted in md-March 2002 in Providence,
Rhode Island. See Notices of Deposition (Docunents #49-#55).
The Notices of Deposition identified the deponents only in
connection with the PA and did not reference the PLO. See id.

D. Discovery Stayed

On January 30, 2002, the Pal estinian Defendants noved for
| eave to assert defenses in support of their pending Mdtion for
Dismssal. See Defendants’ Motion for Leave to Assert Defenses
in Support of their Pending Mdtion to Di smss the Anended
Complaint or Alternatively for Certification of an Interlocutory
Appeal (“Mtion for Leave to Assert Defenses”) (Docunment #59).
Si x days later, on February 5, 2002, the Pal estinian Defendants
renewed their notion for a stay and noved for | eave to seek a
protective order regarding the discovery requests which had
recently been filed by Plaintiffs. See Defendants’ Renewed
Motion for a Stay and Motion for Leave to Seek a Protective O der
(“Renewed Motion for Stay”) (Document #60). Plaintiffs filed on
February 20, 2002, an objection to the Renewed Mtion for Stay,
see Plaintiffs’ Cbjection to Defendants’ Renewed Mdtion for a
Stay and Motion for Leave to Seek a Protective Order (“Qbjection
to Renewed Motion for Stay”) (Document #61), and on February 25,
2002, an objection to the Mdtion for Leave to Assert Defenses,
see Plaintiffs’ Cbjection to Defendants’ Motion for Leave to
Assert Defenses in Support of their Pending Mdtion to D smss
(Docunent #62). On February 26, 2002, the Pal estinian Defendants
filed a notion for a protective order. See Mtion for Protective
Order (Docunent #63). Plaintiffs filed an objection to this
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notion on March 8, 2002. See Plaintiffs’ Objection to
Def endants’ Mdtion for a Protective Order (Docunent #64).

After the PA failed to respond to the request for docunents
whi ch had been propounded to them on January 24, 2002, failed to
respond to the request for adm ssions, and indicated that it
woul d not produce its enployees for depositions schedul ed during
the latter half of March, 2002, Plaintiffs filed a notion to
conpel on March 8, 2002. See Plaintiffs’ Mtion to Conpel
Di scovery (“Modtion to Conpel Discovery” or “Mdtion to Conpel”)
(Docunent #65). The Pal estinian Defendants objected to the
Motion to Conpel, see Pal estinian Defendants’ Objection to
Plaintiffs’ Mtion to Conpel Discovery (Docunent #66), on the
sanme grounds and reasons as set forth in the nenoranda filed in
support of their Renewed Motion for Stay and their Mtion for
Leave to Assert Defenses, see id. On June 20, 2002, this
Magi strate Judge granted the Renewed Motion for Stay (Docunent
#60) and the Motion for Protective Order (Docunent #63), staying
di scovery until Judge Lagueux had rul ed upon the Pal estini an
Def endants’ pending Motion for Dismissal (Docunent #47-1). See
Order Staying Discovery (Docunment #70).

E. Default Judgnent against Hamas

Meanwhil e, Plaintiffs noved to obtain a default judgnent
agai nst Hamas and the individual Hamas Defendants (collectively
the “Hamas Defendants”). See Plaintiffs’ Mtion to Enter Default
Judgnent agai nst Defendants Hamas and Hamas Operatives (“Mbtion
to Enter Default Judgnent agai nst Hanas”) (Docunent #38).' On
June 20, 2002, a hearing on the notion for default judgnment was
schedul ed for July 12, 2002. See Docket Entry for 6/20/02. On
the day before the hearing, July 11, 2002, the Pal estinian

> Default had been entered by rule of court against Hamas and the
i ndi vi dual Hamas Defendants (collectively “the Hamas Def endants”) on
Sept enber 7, 2000. See Clerk’s Entry of Default (Docunent #32).
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Def endants filed an objection to the entry of default judgnent
agai nst the Hamas Defendants. See Pal estinian Defendants’
bjection to Entry of Default Judgnent (Docunent #77).

At the start of the hearing on July 12, 2002, the court
asked the attorney representing the Pal estinian Defendants, their
| ocal counsel, M. Demng Sherman, if he was pressing the
obj ection which had been filed. See Transcript of 7/12/02
hearing (“Tr. of 7/12/02”) at 2. M. Shernman responded by asking
if he could make “a brief presentation on that?” 1d. In the
course of the remarks that followed, M. Sherman stated that “it
is the option of the Pal estinian defendants not to participate in
the hearing. Accordingly, we do not intend to participate.” 1d.
at 3. He continued that it was the position of the Pal estinian
Def endants that the default judgnent proceedi ngs bei ng conducted
agai nst the Hamas Defendants “shoul d not be in any way binding
upon the Pal estinian defendants,” id., and that “[n]Jone ... of
the findings of fact, the conclusions of |aw, or orders or
judgments ... shall have any inpact upon the Pal estinian
[ Defendants],” id. at 3-4. After M. Sherman had concl uded his
presentation, the court again asked himif he was pressing the
obj ection which had been filed. See id. at 4. Upon receiving an
affirmative response, the court stated that it would conduct a
brief hearing on the objection. See id. at 5. After brief
argunent, see id. at 8-9, the court overruled the objection,
finding that it had been “filed at the 11'" hour,” Tr. of 7/12/02
at 9; see also Order dated 8/19/02 (Docunent #89), and was
“untinely,”® id.

' 1n response to the Pal estinian Defendants’ bjection to Entry
of Default Judgnment (Document #77), Plaintiffs on July 11, 2002, filed
three notions: a notion to sever the claimagainst the Hamas
Def endants, see Plaintiffs’ Mtion to Sever (Docunent #71); a notion
for sanctions against the attorneys for the Pal estinian Defendants,
see Plaintiffs’ Mtion for Sanctions (Docunment #73); and a notion to
strike the Pal estinian Defendants’ objection, see Plaintiffs’ Mtion
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Following the court’s ruling, M. Sherman requested and
recei ved perm ssion to be excused fromthe hearing. See id. at
10. Thereafter, the court conducted an evidentiary hearing on
the Motion to Enter Default Judgnent agai nst Hamas (Docunent
#38), see id. at 25-152, which lasted the entire day and resuned
on July 15, 2002, see Tr. of 7/15/02. A further hearing was held
on July 19, 2002, for the purpose of having Plaintiffs’ counsel
address certain questions posed by the court regarding the issue
of personal jurisdiction. The court then took the matter under
advi senent and subsequently issued a Report and Recommendati on
whi ch recommended that the notion for default judgnent be granted
as to Defendant Hamas, but denied as to the individual Hanas
def endants and that the clains against thembe dismssed fromthe
action. See Report and Recomendati on dated 7/3/03 (Docunent
#183) at 63.

F. Discovery Stay Term nates

On Novenber 4, 2002, Judge Lagueux issued a Decision and
Order (Docunment #90), denying Defendants’ Motion for D sm ssal.
This action term nated the stay of discovery which had been
granted by this Magi strate Judge on June 20, 2002. See O der
Stayi ng Di scovery (Docunent #70); see also Plaintiffs’ Mem First
Motion, Ex. B (Letter fromMartin, MJ., to Strachman and
Schilling of 12/13/02). The Pal estinian Defendants filed a
nmotion for reconsideration of Judge Lagueux’s deci sion on
Novenmber 20, 2002. See Pal estinian Defendants’ Mdtion for

to Strike (“First Mdtion to Strike”) (Docunent #75). The Pal estinian
Def endants subsequently filed objections to these notions. See

Pal estini an Defendants’ Objection to Plaintiffs’ Mtion to Sever
(Docurnent #84); Pal estinian Defendants’ Objection to Plaintiffs’
Motion for Sanctions (Document #83); Pal estinian Defendants’ Objection
to Plaintiffs’ Mdtion to Strike (Docunent #85). After a hearing on
Decenber 12, 2002, Plaintiffs' Mtion for Sanctions and Plaintiffs’
First Motion to Strike were ruled noot. See Orders dated Decenber 12,
2002 (Docunents #92, 93). The Mdttion to Sever was deni ed without
prejudice. See Order dated Decenber 13, 2002 (Docunent #97).
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Reconsi deration (“Mtion for Reconsideration”) (Document #91).
Plaintiffs objected to the notion on Decenber 12, 2002. See
Plaintiffs’ Cbjection to Defendants’ Mdtion for Reconsideration
(Docunent #94). Judge Lagueux denied the Mdtion for

Reconsi deration on April 22, 2003, and al so denied the

Pal esti ni an Defendants’ request for a stay of proceedi ngs pendi ng
appeal. See Docunent #135. On April 23, 2003, the Pal estinian
Def endant s appeal ed the denial of the Mdtion for Reconsideration
and Judge Lagueux’ s Novenber 4, 2002, Decision and Order to the
United States Court of Appeals for the First Crcuit. See Notice
of Appeal of Defendants Pal estinian Authority and the Pal estine
Li beration Organi zati on (Docunent #136). That court sunmarily

af firmed Judge Lagueux’s orders on May 27, 2003.1'" See Judgnent

in Efrat Ungar, et al. v. The Palestine Liberation Organi zati on,
et al., No. 03-1544 (1%t Gr. My 27, 2003) (Docunent #179).
G Mtion to Conpel Discovery

In the neantine, following the term nation of the stay of
di scovery, the court schedul ed on Novenber 18, 2002, a hearing
for Decenber 12, 2002, on the Motion to Conpel D scovery
(Docunent #65) (and other Plaintiffs’ notions not relevant to the
determ nation of the instant Mdtions for Default Judgnment) which
had been filed in March. As a courtesy to the PA's primary
counsel, M. Ranmsey Clark and M. Lawrence W Schilling, who were
fromout of state, the court directed the clerk to give the
parties at |east twenty-one days notice of the hearing.*® On

Y In affirm ng Judge Lagueux’s ruling, the Court of Appeals also
stated that “[T]his order is without prejudice to the [Pal estinian
Def endants] raising their sovereign i munity defense in a proper and
timely manner. W take no view as to the nmerits of that defense.”
Judgnment in Efrat Ungar, et al. v. The Pal estine Liberation
Organi zation, et al., No. 03-1544 (1%t Cr. May 27, 2003) (Docunent
#179) at 2.

' The court acted sua sponte. The courtesy had not been
r equest ed.
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Novenber 18, 2003, the clerk noticed the hearing on the notion
for Decenber 12, 2003.

On Novenber 25, 2002, the court received a letter from M.
Clark, |ead counsel for the PA, in which he requested a
conti nuance of the Decenber 12, 2002, hearing because he was
schedul ed to appear before the International Crimnal Tribunal
for Rwanda, in Arusha, Tanzania, on that date and woul d not be
avai l abl e to appear in Rhode Island until January. See Letter
fromdark to Martin, MJ., of 11/21/02 at 1.'° The court
treated M. Cark’s letter as a request for a continuance and
schedul ed a tel ephonic hearing for Decenber 2, 2002, to consider
t he noti on.

At the hearing on Decenber 2, 2002, the court denied the
request for a continuance. See Order entered 12/12/02 (Docunent
#96). The court rejected the suggestion of counsel for the
Pal estinian Defendants that their filing of the Mdtion for
Reconsi derati on (Docunent #94) had revived or reactivated the
stay of discovery which had ended on Novenber 4, 2002. QObserving
that the case had been filed in 2000 and that it was now nearly
2003, the court indicated that it was tinme for the case to nove
forward. The court also found that the notions to be heard on
Decenber 12'" were not so conplicated that they coul d not be
handl ed by counsel other than M. Cdark. However, as a courtesy,
the court indicated that it would allow the attorney representing
t he Pal estinian Defendants on the 12'", presumably M. Schilli ng,
to appear via tel ephone instead of having to travel from New York
City. The court granted this dispensation because M. C ark
indicated that, while he was willing to appear wi thout
conpensation, to ask another attorney to do so could be sonewhat
of an inposition.

1% Letters which are not identified as exhibits can be found in
t he Appendi x at the end of this docunent.
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On Decenber 12, 2002, the court conducted a hearing on the
Motion to Conpel Discovery (Docunment #65) and granted it. In
granting the notion, the Court purposefully gave the PA an
extended period of tinme (45 days from Decenber 12th) w thin which
to respond to Plaintiffs interrogatories, request for production
of docunents, and request for adm ssions. See Order of 1/14/03
(Docunent #99). The court did so because of the PA s overseas
| ocation and its contention that responding to the requests would
be difficult because of conditions existing in the Mddle East.
For the sanme reason, the court required that Plaintiffs notice
t he depositions of PA officers and enpl oyees at |east 60 days in
advance. See id. The PAfailed to respond to the discovery
requests within 45 days or at any tine thereafter. See
Plaintiffs Mem First Mtion at 2.

H.  Mdtion for Reconsideration of Discovery O der

An order was issued on January 14, 2003, reflecting the
granting of the Motion to Conpel (Docunent #65).2° See Order of
1/ 14/ 03 (Docunent #99). Two weeks l|ater, on January 29, 2003,

t he Pal estinian Defendants filed a notion for reconsideration of
the Order granting the Motion to Conpel. See Pal estinian

Def endants’ Mbdtion for Reconsideration (“Mtion for

Reconsi deration”) (Docunent #100). Attached to the Mtion for
Reconsi deration was a letter fromDr. Nasser Al -Kidwa,
Anbassador, Permanent Observer of Palestine to the United
Nations, addressed to this Magistrate Judge. See id. The letter
referenced the intense violence which had been occurring

“t hroughout occupi ed Pal estine for nore than two years,” id.
(Letter fromAl -Kidwa to Martin, MJ. of 1/27/03) at 1, and
stated that “[i]t has been inpossible under such circunstances to

20 The delay in the issuance of an order reflecting the Decenber
12, 2002, ruling stemed from a di sagreenent between the Pal estini an
Def endants and Plaintiffs over the wording of the order.
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| ocat e people who could seek and find docunents, who coul d gat her
informati on and prepare answers to interrogatories and could
respond to requests for adm ssions,” id. Dr. Al -Kidwa opined
that “[i]t would seemfair and just to wait until there is a
final decision on the issue whether the U S. Court has
jurisdiction over the PNA and PLO for these events before
proceeding to these [discovery] requests,” id. at 2, and offered
that “[n]Jothing else is possible for us,” id.

Plaintiffs reacted on February 5, 2003, by noving to strike
portions of the menorandum and exhi bits which the Pal estinian
Def endants had filed in support of their Mtion for
Reconsi derati on (Docunment #100) as violative of Fed. R Cv. P.
11 and 12(f). See Plaintiffs’ Mtion to Strike (“Second Mtion
to Strike”) (Docunent #104).2%' The Pal estini an Defendants
objected to the Second Motion to Strike on February 20, 2003.
See Pal estinian Defendants’ Objection to Plaintiffs’ Mtion to
Stri ke (Docunent #109). However, at a hearing held on April 11
2003, Judge Lagueux overruled their objection and granted the
Second Motion to Strike (Docunment #104). See Transcript of
4/ 13/ 03 hearing (“Tr. of 4/13/03”) at 12-14; Oder of 4/22/03
(Docunent #135).

Meanwhi l e, Plaintiffs had also filed on February 19, 2003,
an objection to the Mdtion for Reconsideration. See Plaintiffs’
bj ection to Defendants’ Mdtion for Reconsideration Dated January
27, 2003, (Docunent #107). The Court denied the Mtion for
Reconsi derati on (Docunent #100) w thout a hearing on March 20,
2003, “for the reasons stated in Plaintiffs’ Menorandumin
Qpposition.” See Order of 3/20/03 (Document #116). Anong the
reasons expressed therein were that the Pal estini an Defendants’
clainms of inpossibility were unsupported by affidavit or other

2L Plaintiffs filed a corrected Mdtion to Strike on February 21,
2003. See Plaintiffs’ Corrected Motion to Strike (Document #108).
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adm ssi bl e evidence, see Plaintiffs’ Menorandumin Qpposition to
Def endants’ Motion for Reconsideration Dated January 27, 2003
(filed with Docunent #107), at 2-3, that the PA failed to take
any action in fulfillnment of its discovery obligations, see id.
at 3, that the PAfailed to utilize other procedures for relief,
see id. at 5-7, and that the necessary criteria for

reconsi deration had not been satisfied, see id. at 8-9.

|. Entry of Default Against Palestinian Defendants

Wi | e the proceedi ngs descri bed above were ongoi ng,
Plaintiffs noved on February 7, 2003, for entry of default
agai nst the Pal estinian Defendants for failure to answer the
Amended Conplaint. See Plaintiffs’ Mtion to Enter Default
agai nst Defendants PA and PLO Pursuant to Fed.R Cv.P. 55(a)
(“Motion to Enter Default”) (Docunment #105). The Pal estinian
Def endants objected to the entry of default on February 27, 2003.
See (bj ection of Defendants Pal estinian Authority and Pal esti ne
Li beration Organization to Plaintiffs’ Mtion to Enter Default
pursuant to Fed. R Civ. P. 55(a) (Document #111). This
Magi strate Judge conducted a hearing on the notion on April 1
2003, and issued a Menorandum and Order Granting Motion to Enter
Default (*“Menorandum and Order of 4/18/03”) (Docunment #133) on
April 18, 2003. In granting the Motion for Default, this
Magi strate Judge found that the Pal estinian Defendants’ failure
to file an answer to the Anended Conplaint was the result of a
del i berate choice and not due to an inability to file an answer.
See id. (Docunent #133) at 7.

The Pal estinian Defendants filed an objection on May 5,
2003, to the granting of default. See Pal estinian Defendants’
bj ection to Menorandum and Order Granting Plaintiffs’ Mtion to
Enter Default (Document #148). However, their objection was
rejected at a July 30, 2003, hearing before Judge Lagueux, who
found that the Pal estinian Defendants were “in serious default
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.,” Order of 8/4/03 (Docunent #202), and affirnmed this

Magi strate Judge’ s Menorandum and Order of 4/18/ 03 (Docunent
#133), see id.

J. First Motion for Default Judgnent

Plaintiffs filed their First Mdtion for Default Judgnment
(Docunent #106) on February 12, 2003, requesting, anong other
relief, the entry of default judgnment against the PA because of
its refusal to conply with the discovery required by the Order of
1/ 14/ 03 (Docunent #99). The Pal estinian Defendants objected to
the First Motion on March 3, 2003. See Pal estinian Def endants’
bjection to Plaintiffs’ Mtion Pursuant to Fed.R G v.P. 37(b)(2)
for Judgnent by Default Against Defendant PA and for OQther Relief
(Docunent #112). N ne days later, on March 12, 2003, they noved
for a protective order to bar the taking of the depositions,
whi ch had been noticed by Plaintiffs on January 24, 2003, of
Presi dent Yasser Arafat and six other Palestinian | eaders.?? See
Pal esti nian Defendants’ Mdtion for Protective Order (Docunent
#115); see also Notices of Deposition (Docunment #103).23

Plaintiffs filed an objection to the notion for protective
order on March 31, 2003. See Plaintiffs’ Qbjection to
Pal esti nian Defendants’ Mdtion for Protective O der (Docunent
#117). This was followed on April 2, 2003, by a notion to strike
portions of the nenorandum which the Pal estini an Def endants had

22 Plaintiffs believed these | eaders were involved in providing
mat eri al support and resources to Hamas for the purpose of carrying
out terrorist attacks such as the one in which Plaintiffs’ decedent
was killed. See Plaintiffs’ Menorandumin Support of Their Mdtion for
Def aul t Judgnment agai nst the PA and the PLO and for O her Relief for
Refusal to Submit to Depositions (“Plaintiffs’ Mem Second Mdtion”) at
1-2; see also Transcript of 5/14/03 hearing (“Tr. of 5/14/03") at 12-
13 (setting forth reasons why Plaintiffs want to depose these
of ficials).

22 The seven Notices of Deposition were assigned a single document
nunber, #103.
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filed in support of their notion for a protective order. See
Plaintiffs’ Mdtion to Strike and for O her Relief (“Third Mtion
to Strike”) (Docunent #119).

The Third Motion to Strike was granted by this Magistrate
Judge on April 18, 2003. See Order Granting Mdtion to Strike
(Docunent #132). The Pal estinian Defendants objected to the
Order, see Palestinian Defendants’ (bjection to Order G anting
Plaintiffs’ Mtion to Strike (Docunment #146), but it was affirned
by Judge Lagueux at a hearing held on July 30, 2003, see Order of
8/ 4/ 03 (Docunent #204).

K. Second Mdtion for Default Judgment

Plaintiffs filed their Second Mdtion for Default Judgnent
(Docunent #125) on April 9, 2003, alleging that the Pal estinian
Def endants had failed to conply with the court’s Order of 1/14/03
(Docunment #99) concerning the depositions of their enpl oyees. ?
See Second Mdtion for Default Judgnment (Docunent #125). The
Pal esti nian Defendants filed an objection to the Second Mdtion on
April 28, 2003. See Defendants Pal estinian Authority and
Pal esti ne Liberation Organization’s Cbjection to Plaintiffs’
Motion for Default Judgnment and Other Relief wth Respect to
Depositions Noticed by Plaintiffs (Docunment #141).

L. May 14, 2003, Hearing

On May 14, 2003, this Magistrate Judge conducted a hearing
on the Pal estinian Defendants’ Mtion for Protective O der
(Docunent #115), the First Motion for Default Judgnent (Docunent
#106), and the Second Mdtion for Default Judgnment (Docunent
#125). The court denied the request for a protective order which
sought to prevent the deposition of the seven Pal estinian

24 On March 4, 2003, Plaintiffs’ counsel sent the PA's counsel a
letter, requesting that they confirmthe appearance of their enpl oyees
at the schedul ed depositions. See Plaintiffs’ Mem Second Mtion at
2. Noreply to the letter was received. See id.
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| eaders. See Transcript of 5/14/03 hearing (“Tr. of 5/14/03") at
17-19. In doing so, the court found that the Pal estinian

Def endants were adhering to a course of conduct of not
participating in discovery, see id. at 18, and that they had
ignored Plaintiffs’ request for discovery and had nmade no attenpt
to respond to it, see id. at 19;% Oder of 5/27/03 (Docunent
#162) at 1-2.

The court declined to act imediately upon the two notions
seeking default judgment, electing instead to explicitly warn the
Def endant s?® that their continued failure to conply with
di scovery could result in the entry of default judgnment agai nst
them See Tr. of 5/14/03 at 27-28;2% see also Order Continuing

%22 |In denying the Motion for Protective Oder (Docunment #115),
this Magi strate Judge addressed the Pal estinian Defendants’ argunent
that conditions in the Mddl e East prevented the deponents from
traveling to the United States:

This Court had indicated that if there was a problemwi th the
| ocation or other matters regarding the deposition that the
defendants could raise that, because the defendants had
indicated in prior proceedings about the difficulty of the
deponents coming fromPal estine, the conditions there, and the

Court was clear, as | recall, inindicating that objections as
to location or other matters concerni ng the depositions woul d
be -- at least the defendants could raise that and the Court

woul d address it. But, in fact, the defendants have adhered
to a course of conduct, which is not to participate in this
action by answering, which they are nowin default.

Transcript of 5/14/03 hearing (“Tr. of 5/14/03”) at 18. The foregoing
statenent was incorporated into the Order entered on May 27, 2003
(Docurent #162), which reflected the denial of the Motion for
Protective Order (Document #115).

26 The court used the term “defendants” in its warning. See Tr.
of 5/14/03 at 28-29; Order Continuing Hearing on Mdtions for Default
Judgrent (Document #158) (“Order of 5/14/03").

2T This Magi strate Judge stated at the May 14, 2003, hearing:

There can be no doubt in the defendants’ mind, and | want

there to be no doubt in the defendants’ m nd, that a conti nued
failure to comply with their discovery obligations in this
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Hearing on Motions for Default Judgnment (“Order of 5/14/03")
(Docurent #158) .2 The court ordered Defendants to conply with
their discovery obligations by responding to Plaintiffs’
interrogatories, request for adm ssions, and request for
production within sixty days, see Tr. of 5/14/03 at 28-29; O der
of 5/14/03 (Docunent #158) at 1-2, and by notifying Plaintiffs
within thirty days when and where the persons Plaintiffs had
noticed for depositions would be produced, see Tr. of 5/14/03 at
28-29; Order of 5/14/03 (Document #158) at 2. Noting that the
Pal esti nian Defendants’ failure to respond to date had caused
Plaintiffs to incur additional attorney’'s fees, the court ruled
that the Pal estinian Def endants woul d be responsible for those
fees.?® See Tr. of 5/14/03 at 29; Oder of 5/14/03 (Docunent
#158) at 2. The hearing on the First Mtion for Default Judgnent

matter may well result in the entry of default judgnent.
Particularly in view of the fact, as |’'ve indicated, | find
al nost all of the other factors that woul d be addressed by a
court in considering whether to enter default judgnment are
al ready present.

Tr. of 5/14/03 at 28.
% The Order of 5/14/03 (Docunment #158) stated in part:

2. Def endants are ordered to conply wth all
outstandi ng di scovery requests from Plaintiffs by July 14,
2003, including conpletion of the depositions of the persons
previously noticed by Plaintiffs.

5. Defendants are warned that failure to conply fully
with this order may result in the entry of default judgment
agai nst them

Order of 5/14/03 (Docunent #158) at 1-2.

22 On August 18, 2003, Plaintiffs filed an affidavit concerning
the attorney’s fees they had incurred as a result of the Pal estinian
Def endants “refusal to conply with a series of court orders and the
rul es of procedure concerning several forms of discovery such as
depositions, interrogatories, a request for production of docunents
and request for adm ssions.” Affidavit of Counsel Fees (Docunent
#220) .
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and the Second Mdtion for Default Judgnent was continued to July
14, 2003. See Tr. of 5/14/03 at 29; Order of 5/14/03 (Docunent
#158) at 1.

The Pal esti ni an Def endants appeal ed both orders which
resulted fromthe May 14, 2003, hearing. See Notice of Appeal of
Def endants Pal estinian Authority and Pal estine Liberation
Organi zati on (Docunent #166) (appealing Order of 5/14/03
(Docunent #158) which required Pal estinian Defendants to conply
with discovery requests by July 14, 2003); Notice of Appeal of
Def endants Pal estinian Authority and Pal estine Liberation
Organi zati on (Docunent #170) (appeal i ng denial of Mdtion for
Protective Order (Docunent #115)). Judge Lagueux rejected these
appeal s at the July 30, 2003, hearing, signing orders on August
4, 2003, which affirnmed the rulings of this Magistrate Judge.
See Orders of 8/5/03 (Docunents #201, #203).

M  Third Mtion for Default Judgnent

On May 30, 2003, Plaintiffs filed their Third Mtion for
Def ault Judgnent. See Third Mtion (Docunment #168). The
Pal esti ni an Def endants noved on June 13, 2003, for an extension
of time within which to respond to this notion. See Pal estinian
Def endants Motion for Extension of Time to Respond to Plaintiffs’
Motion for Judgnent by Default Pursuant to Fed.R G v.P. 55(b)(2)
(Docunent #173). They noved for a second extension on June 27,
2003. See Pal estinian Defendants’ Mtion for Extension of Tine
to Respond to Plaintiffs Mtion for Judgnent by Default Pursuant
to Fed. R CGiv.P. 55(b)(2) (Docunent #181). The first extension
was granted by rule of court on July 2, 2003, see Docunment #182,
and the second was granted by this Magistrate Judge on July 14,
2003, see Docunent #191

The Pal estini an Defendants noved for a third extension on
July 11, 2003, see Pal estinian Defendants’ Mdtion for Enl argenent
of Tinme to Respond to Plaintiffs’ Mtion for Judgnent by Default
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Pursuant to Fed.R G v.P. 55(b)(2) (Document #188), requesting

that the then-current extended date of July 11, 2003, be extended

to ten days after the disposition of their pending notion for

di smssal pursuant to Fed. R Civ. P. Rule 12(b)(1).3° See

Menor andum i n Support of Pal estinian Def endants’ Mtion for

Conti nuance of July 14, 2003, Hearing and Motion for Enlargenent

of Time to Respond to Plaintiffs’ Mtion for Judgnent by Default

Pursuant to Fed.R G v.P. 55(b)(2) ("“Palestinian Defendants’ Mem

in Support of Mdtion for Continuance”) at 1. Although the court

rejected the request for an enlargenent of time until after

di sposition of the pending Rule 12(b)(1) notion, the Pal estinian

Def endants were granted an enl argenent until August 18, 2003.

See Order Granting Motion for Enlargenent (Document #208).
Concurrently with their July 11, 2003, request for a third

ext ensi on, the Pal estinian Defendants filed a notion to continue

t he schedul ed July 14, 2003, hearing on the First and Second

Motions for Default Judgnent. See Pal estinian Defendants’ Motion

for Continuance of July 14, 2003, Hearing (“Mdtion for

Conti nuance”) (Docunent #189). Anpbng ot her argunments advanced by

t he Pal estinian Defendants in support of the Mdtion for

Conti nuance was that they had filed a notion to dism ss the

Amended Conpl ai nt on June 13, 2003, “for |ack of subject matter

jurisdiction on grounds of sovereign and governnmental inmunity,

nonjusticiability and the jurisdictional bar inposed by 18 U. S. C.

§ 2337 ...." Palestinian Defendants Rule 12(b)(1) Mdtion to

D sm ss the Anended Conpl ai nt (Docunent #174). They urged that

%0 The Pal estini an Defendants had filed on June 13, 2003, a notion
to dismiss the Arended Conpl aint pursuant to Fed. R Gv. P. 12(b)(1).
See Pal estinian Defendants’ Rule 12(b)(1) Mdtion to Dismss the
Amended Conpl ai nt (Docunent #174). The filing was apparently pronpted
by the May 27, 2003, Judgnent fromthe Court of Appeals. See
Judgnment in Efrat Ungar, et al. v. The Pal estine Liberation
Organi zation, et al., No. 03-1544 (1%t Cr. May 27, 2003) (Docunent
#179) at 2; see also n.11.
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Plaintiffs’ Mtions for Default Judgnent be held in abeyance and
that the hearing be continued until after their notion to dismss
had been decided. See Pal estinian Defendants” Mem in Support of
Motion for Continuance at 3.

N. July 14, 2003, Hearing

The Motion for Continuance (Docunent #189) was heard and
denied at the July 14, 2003, hearing.® See Tr. of 7/14/03 at
29-32; see also Order of 7/22/03 (Docunent #199). This
Magi strate Judge rejected the Pal estinian Defendants’ argunents
that the filing of a notion to dism ss the Armended Conpl ai nt
constituted a valid ground to continue the hearing on the notions
for entry of default judgment. See Tr. of 7/14/03 at 30 (citing
argunents of Plaintiffs’ counsel, see id. at 23-29). The court
al so rejected their argunment that action on the notions for
default judgnent should be del ayed until after Judge Lagueux had
rul ed upon the Pal estinian Defendants’ appeal of this Mgistrate
Judge’s Orders of 4/18/ 03 (Docunent #133), 5/14/03 (Docunent
#158), and 5/27/03 (Docunent #162). See id. at 30. The court
al so concluded that it would not be wasteful to address the First
and Second Motions for Default Judgnment notw thstanding the fact
that Plaintiffs had filed a Third Mdtion for Default Judgnment
whi ch had not yet been referred to this Magistrate Judge. See
id. at 31-32. Followi ng the denial of the Mtion for
Conti nuance, the court heard argunment on the First and Second
Motions for Default Judgnent and took the matters under
advi senent .

O  Post July 14, 2003, Filings

On July 16, 2003, Plaintiffs filed a notion pursuant to

31 The Mdtion for Continuance (Docunent #189) had not been
formally referred to this Magi strate Judge, but because it sought a
conti nuance of the July 14, 2003, hearing, it was addressed at that
hearing. See Transcript of 7/14/03 hearing (“Tr. of 7/14/03") at 8,
29- 32.
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Local Rule 12(a)(2) for an order finding that Plaintiffs’ Third
Motion for Default Judgnent was unopposed, deeming it granted,
and entering judgnment by default, or alternatively instructing

t he Pal estinian Defendants to respond within three days and to
assess expenses against themfor their failure to tinely respond
toit. See Plaintiffs’ Mtion for Relief Pursuant to Local Rule
12(a) (2) (Docunent #194). The court denied this notion on August
8, 2003, by an endorsenent which referenced the August 7, 2003,
Order which gave the Pal estinian Defendants until August 18,
2003, to file a response to Plaintiff’s Third Mdtion for Default
Judgnent. See Docunent #211.

Plaintiffs filed an objection to the Rule 12(b)(1) notion on
August 8, 2003. See Plaintiffs’ QObjection to Defendants’ Rule
12(b)(1) Mdtion to Dism ss the Arended Conpl ai nt (Docunent #212).
The Pal estini an Defendants noved on August 13, 2003, for an
enl argenent of time within which to reply to Plaintiffs
objection. See Pal estinian Defendants’ Mdtion for Enlargenent of
Time to Reply to Plaintiffs’ Objection to Defendants’ Rule
12(b) (1) Mtion (Docunent #216). The enl argenent was granted by
rule of court on August 29, 2003. See Docunent #218.

P. August 22, 2003, Hearing

On August 22, 2003, this Mgistrate Judge conducted a
hearing on Plaintiffs’ Third Mdtion for Default Judgnent
(Docunent #168) and al so on the attorneys’ fees to which the
court had determ ned on May 14, 2003, Plaintiffs’ counsel was
entitled because of the PA's failure to conply with discovery
requests and orders. The court began the hearing by noting that
after the July 14'" hearing, Plaintiffs’ counsel had witten to
the court and requested that, to the extent the Report and
Recommendation on the First and Second Mtions for Default
Judgnent addressed the issue of personal jurisdiction, the court
consi der the docunentation which the Plaintiffs had submtted as
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part of the Third Motion for Default Judgnment (Docunent #168).
See Transcript of 8/22/03 hearing (“Tr. of 8/22/03”) at 4; see
also Letter from Strachman to Martin, MJ., of 7/22/03. The
court further explained that, after this request fromPlaintiffs,
the Third Mdtion for Default Judgnment (Docunment #168) had been
referred for a Report and Recommendati on and that, based on these
devel opnents, the court decided to conduct a hearing on the Third
Motion and then wite a single Report and Reconmendati on whi ch
addressed all three Motions for Default Judgnment. See Tr. of

8/ 22/ 03 at 4; see also Letter from Court to Strachman, C ark, and
Sherman of 7/25/03.

Foll owi ng this explanation, the court heard argument on the
Third Mdtion for Default Judgnent (Docunment #168). See Tr. of
8/ 22/ 03 at 6-26. During the course of the hearing, Plaintiffs’
counsel stated that he had received the Pal estinian Defendants’
brief in opposition to the Third Modtion on August 20, 2003, 3%* and
requested the opportunity to file a response to it. See id. at
13. The court granted this request and gave Plaintiffs until
August 29, 2003, to file a response. See id. at 14, 32.

Def endants were given until Septenber 5, 2003, to file a reply.
See id. at 16, 32.

After both parties had conpleted their argunments regarding
the Third Motion (Docunent #168), the court gave counsel the
opportunity to be heard regarding the attorney’'s fees Plaintiffs’
counsel had requested as authorized by the court’s May 14, 2003,
ruling. See Tr. of 8/22/03 at 26-30. Thereafter, the court
announced that after receiving the supplenental filings fromthe
parties it would take the matters under advi senent and issue a

32 Due to a power blackout which affected the offices of counsel
for the Pal estinian Defendants, the court had granted an extension of
time for the filing of their opposition to the Third Mtion for
Def aul t Judgmrent .
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si ngl e Report and Recommendati on whi ch addressed the three
Motions for Default Judgnent and a separate nenorandum and order
whi ch addressed the attorney’s fees attributable to non-
conpliance with discovery obligations. See id. at 33.

Q Post August 22, 2003, Filings

Plaintiffs filed their reply menorandum on August 29, 2003.
See Plaintiffs’ Reply Menorandumin Further Support of Their
Motion for Judgnent by Default Pursuant to Fed.R G v.P. 55(b)(2)
agai nst Defendants the Pal estinian Authority and the Pal estine
Li beration Organi zation (“Plaintiffs’ Reply Mem”). The
Pal esti nian Defendants filed their supplenmental nenorandum on
Sept enber 15, 2003. See Pal estini an Def endants!’'! Menorandum i n
Further Qpposition to Plaintiffsl'! Mtions for Default Judgnment
and in Qpposition to an Award of Attorneys Fees (Document #232).
Thereafter, the court took the Mdtions for Default Judgnment under
advi senent .

On February 12, 2004, Plaintiffs filed a notice of
conceal ed evidence, alleging that the Pal estinian Defendants had
conceal ed evi dence regarding their agents and contacts in the
United States. See Plaintiffs’ Notice of Evidence Conceal ed by
Def endant s Pal estinian Authority and Pal estine Liberation
Organi zati on (Docunment #262). A revised version of that docunent
was filed on February 17, 2004. See Plaintiffs Revised Notice
of Evidence conceal ed by Defendants Pal estinian Authority and
Pal esti ne Liberation Organization (“Revised Notice”) (Docunent
#265) .

VI. Jurisdiction

A.  Introduction

A court which is asked to enter default judgnent should
assure itself that it has jurisdiction both over the subject
matter and the parties. See Sys. Pipe & Supply, Inc. v. MV
Vi kt or Kurnat ovskiy, 242 F.3d 322, 324 (5" Cr. 2001)(“‘[When
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entry of default [judgnment] is sought against a party who has
failed to plead or otherwi se defend, the district court has an
affirmative duty to ook into its jurisdiction both over the
subject matter and the parties.’”)(quoting Wllians v. Life Sav.
& Loan, 802 F.2d 1200, 1203 (10'™ Cir. 1986))(first alteration in
original); Credit Lyonnais Sec. (USA), Inc. v. Alcantara, 183
F.3d 151, 154 (2" Cir. 1999)(vacating default judgnent where

district court had not determ ned “jurisdictional facts by a

preponderance of the evidence”); In re Balbir Singh Tuli, 172
F.3d 707, 712 (9" Gir. 1999)(citing Wlliams v. Life Sav. &
Loan); United States v. 51 Pieces of Real Property, Roswell, New

Mexi co, 17 F.3d 1306, 1309 (10" Cir. 1994)(quoting WIlIlians v.
Life Sav. and Loan); see also Daynard v. Ness, Mtley, Loadholt,
Ri chardson & Poole, P.A., 290 F.3d 42, 50 (1%t Cr. 2002)(“To
hear a case, a court nust have personal jurisdiction over the

parties, ‘that is, the power to require the parties to obey its
decision.’”)(quoting United States v. Swiss Am Bank, Ltd., 191
F.3d 30, 35 (1%t Cir. 1999)); Hugel v. MNell, 886 F.2d 1, 3 n.3
(2%t Gir. 1989)(“[Where the court rendering the default judgnent
is showmn to |l ack personal jurisdiction over the defendant ... the

j udgnent nmay be vacated and set aside by the rendering court on
nmotion, or by another court on collateral attack.”)(quoting 6
Moore’ s Federal Practice T 55.09)(second alteration in original);
Letelier v Republic of Chile, 488 F. Supp. 665, 668 (D.D.C. 1980)
(holding the issue of subject matter jurisdiction should be fully

expl ored despite previous entry of default). Consequently, this
court exam nes both subject matter and personal jurisdiction.

B. Subject Matter Jurisdiction

Judge Lagueux has previously determ ned that subject matter
jurisdiction exists in this action. See 153 F. Supp.2d 76, 85-86
(D.R 1. 2001). 1In Ungar |, Judge Lagueux found that Count | of
the Conplaint pled a federal cause of action pursuant to 18
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US C 8§ 2333. See id. at 85. He also concluded that the
federal claimand the state |aw clains derived froma common
nucl eus of operative fact and that this gave the court subject
matter jurisdiction over the state | aw cl ai nrs under the doctrine
of supplenental jurisdiction. See id. at 86.

In Estates of Ungar v. The Pal estinian Auth., 228 F. Supp. 2d
40 (D.R 1. 2002) (“Ungar 11"), Judge Lagueux consi dered the

clainms pled in the Arended Conplaint in the context of a notion
to dismss for failure to state a clai mupon which relief can be
granted. See id. at 41. Count | of the Arended Conplaint is
al nost identical to Count | of the original Conplaint. Conpare
Amended Conplaint Y 1-48 with Conplaint §7 1-51. The primary
difference is the om ssion of the individual PA Defendants as
def endants, see Anended Conpl aint 9 4-12, and the Estate of
Efrat Ungar as a plaintiff, see id. T 48. Judge Lagueux found
that the Remaining Plaintiffs had alleged sufficient facts in
Count | to invoke 18 U S.C. § 2333, see Ungar Il, 228 F. Supp.2d
at 47 (citing Ungar |, 153 F. Supp.2d at 98), and denied the

Pal esti nian Defendants’ notion to dismss Count |, see id. Judge
Lagueux al so determned in Ungar Il that this court could

“exercise subject matter jurisdiction over Plaintiffs state |aw
clains [as pled in the Amended Conpl ai nt] because the state and
federal clains ‘derive froma conmon nucl eus of operative fact.’”

Ungar 11, 228 F.Supp.2d at 47-48 (quoting Ungar |, 153 F. Supp. 2d
at 86).

In maki ng these determ nations regardi ng the existence of
subj ect matter jurisdiction, Judge Lag